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WAT-ER RIGHTS
May L6, 1991 SALTLAKE

Mr. Jim Riley, P.E.
Division of Water Rights
1635 West North Temple, Suite 200
Salt Lake City, Utah 84106

Re: RED CEDAR CORPORATION--GEORGE DOUGLASS

Dear Jim:

As you may be aware, I filed suit against Mr. Douglass about
a year ago on behalf of my client Red Cedar Corporation in order to
bring an end to the interference problems that they had been having
with each other. That litigation has now been resolved by a
stipulated settlement and a formal Judgment on Stipulation has been
submitted to the court for entry.

I have enclosed a copy of the Stipulation and the proposed
Judgment for your review and information. I will forward to you a
copy of the Judgment once it has been signed by the court.

As you will note, t,he settlement contemplates the State
Engineer wiII appoint a River Commj.ssioner to supervise the
dlstribution of water and the recordj.ng of water measurement data
by the parties. The River Commj.ssioner's salary and expenses are
to be paid by the parties in accordance with the terms of the
judgment. He wiIl obviously need to appointed by the State
Engineer and brought under the supervision of the State Engineer's
distribution section. I assume that Lee Sj.m will have supervisory
control over the commissioner t.hat will be appointed.

As you may be aware, both parties have discussed with Cecil
Garland the possibility of his serving in the capacity of river
commissioner. He has apparently agreed to do so. f suggest that
either you or Lee should cont,act him and confirm this and then make
the necessary appointnent once the Judgment, has been entered by the
Court.

Red Cedar Corporation has as a part of the settlement entered
into a lease agreement with Mr. Douglass that, will provide Mr.
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Douglass some small quantity of water to provide for his domestic
needs. The Rlver Commissioner should also be aware of this
arrangement so that the leased flows can be taken into account in
connect,ion wi.th the distribution of water in accordance with the
st,ipulated Judgment.

rf you have any questions about this, prease ret me or Lee
Kapaloski know.

Best regards.

Very truly yours,

sNow P.c.

Enclosure
CC: Glen Allred

Lee Kapaloski
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SALTLAK; LEASE OF WATER

This lease agreement is made and entered into this 4* day or

ft|Aj1, L992, by and between Red Cedar Corporation, a Ut,ah Corporati.on

and George c. Douglass and veronica F. Douglass, hi.s wife, as Joint
Tenant,s as f ollows:

1. LEASEHOLD INTEREST

Lessor hereby leases to Lessee the right to take at a

continuous rate of flow up to 20 gallons of water per minute from
Lessor's pipeline at any time during the term of the 1ease under
Lessor's water rights L8-32 and 18-33, for domestic, irrigatlon and

livestock watering purposes, hereinafter referred to as Leased

Water.

2. TERM

This rease sharl commence on January L, 1991 and shall
t'erminat'e on December 31 , 1991, unress earrier terminated as

provided for herein. The lease term may be extended for additional
one year terms on the following basis:

A. Lessee shall be in fu1l compliance with the rerms anci

conditions of a Judgment entered on Stipulation of the partj.es
hereto in an action entitled Red Cedar corporation vs. George

C. Douglass, et. al., Civil Nunber 4584 in the Fourth Judicial
District court for Juab county, state of utah at the end of
the initial lease term or any extended lease term.



B. Lessee is not in default under the terms and conditions of
this lease at the end of the lease term or any extended lease

term.

c. Lessee gives to Lessor written notice of Lessee's intent,

to renew the J.ease at least 30 days prior to the expiration of
the lease term or any extended ]ease term.

3. RENT

Lessee shall pay to Lessor as rent for the use and possessj.on

of the water described in paragraph t hereofr dn amount equal to
Lessor's share of the River Commissioner's expenses incurred in the
performance of his duties in accordance with the Judgrnent entered
by the Court' in the above entitled action. The rent shal1 be due

and payable in advance for the lease term or any extended lease
term and shal-l be paid within 30 days of the part,ies receipt of an

invoice from the River Commissioner and,/or the State Engineer for
the River Commissioner's annual expenses.

4. USE OF VIATER

Lessee shall be entitled to use the leased water for domestic,
irrigation, po!.rer generation through an in-rine turbin and

rivestock watering purposes onry. Lessee may take water at such

times as Lessee's needs dict,ate, subject to its availabirity, and

at a cont,inuous rate of flow not to exceed 20 gallons per minut,e

(gpm).



5. CONNECTION TO LESSOR'S PIPELINE

Lessor hereby grants to Lessee a revocable license to make a

metered connection to Lessor's piperine for the purpose of using
Lhe Leased Water. This connection shall be made at Lessee's sole
expense and shall be subject to Lessor's prior review and approval
of the locatj-on, tyPe and installation of any such connecti.on, and

the water meter, fitting and appurtenances used. Lessor's approval
shall not be unreasonably withheld. Lessee shall reimburse Lessor
for its reasonable costs incurred in reviewing any plans and

specificati.ons for any such connection. This license may be

revoked by Lessor uPon 10 days written notice to Lessee of Lessee,s
breach of this lease or default in the performance of the covenants
contained in the Judgment entered in the above entitled act,ion, and

will expire automatically upon the terminatj.on or non-renewaL of
the lease. rf Lessee fails to cure his default, wit,hin the 10 day
notice period, or uPon the termination or non-renewaJ. of the lease,
Lessee shall immediately disconnect his pipeline from Lessor,s
pipeline. rf Lessee fairs to do so within 20 days of the
termination of this license, Lessor shall be entitled to disconnect
Lessee from its piperine. Any costs incurred by Lessor in
disconnecting Lessee shall be rei.mbursed by Lessee. upon t,he

termination of this license, Lessee shall have no further right to
take any water from Lessor's pipeline for any purpose.



6. WATER QUALITY

The parties acknowledge that the water in Lessor's pipeline is
not of culinary quality. Lessor shall have no obligati.on to Lessee

or to Lessee's guests and invitees to treat or otherwise renderthe
water in its pipeline suitable for human consumption. Lessee shall
accept derivery of. the Leased water in its "as is,, condition.
Lessee shall bear any and all costs involved in the purchase,

installatj.on, operation and maintenance of any water treatment
facilities or devices that Lessee may wish to install on his own

pipeline or water delivery system in order to make the Leased Water

of potable quality.

7. WARRANTY OF TITLE

Lessor hereby warrants that it owns the above referenced water
and water rights, and that it has the authority pursuant to a

Resolution of its Board of Directors to enter in to this Lease

Agreement and to be bound thereby.

8. RISK OF TERMINATION

Lessee acknowledges that this lease is subject to termination
in the event Lessee breaches the terms and conditions of this lease
or fails to comply with the terms and conditions of the Judgment

entered in the above referenced action. Therefore, in using t,his
water for irrigat,ion purposes, Lessee assumes the risk that any

crop llroern with this water may be lost or damaged if the lease is
terminated as provided for herein before the crop matures. Lessor



shall incur no liability t,o Lessee for any such loss resulting from

the termination of this Lease upon the uncured default of Lessee.

9. RISK OF DROUGHT OR OTHER SHORTAGES

The parties further acknowledge that the availability of the

Leased Wat,er under Lessor's prior vested water rights is dependant

uPon natural precipitation and that Lessor is not a guarantor of
the availability of the Leased Water to Lessee. under this Lease.

Lessor shall incur no Iiability to Lessee for its failure to
deliver the Leased Water to Lessee under this Lease if that failure
is caused by drought or other natural or man-made shortages that
are reasonably beyond Lessor's control and that are not caused by

Lessor's own negligence or wiIlful misconduct.

10. INDEMNIFICATION

Lessor shall not be liabIe for damages due to injury to person

or property for any cause relating to the use of the Leased Water

by Lessee. Lessee shall indemnify and save Lessor harmless for aII
liability' loss, or other damages, claims or obligations resulting
from any injuries or losses relating to Lessee's diversion and use

of the Leased water for the purposes authorized by this lease.

11. ASSIGNMENT, SUBLEASE OR LICENSE

Lessee shall not sublet t,he Leased l{ater or assign this lease,
or any right or privilege connected therewith or allow any other
person except the agents, employees and immediate fanily of Lessee

to use the wat,er or any part thereof without first obtaining the
written consent of Lessor. Lessor's consent shall not constitute



a novation, nor shalI it, be construed as consent to a further or

subsequent assignment or sublease to another person or entity. Any

unauthorized assignment, sublease or license to use the Leased

Water by Lessee shall be null and void, and shall cause this lease

to terminate at the option of Lessor.

T2. DEFAULT

Lessee's failure to pay the rent reserved herein when the same

shall become due and payable, and Lessee's failure to perform or to
comply with the other covenants and conditions of this Lease and

to comply with the terms and conditions of the Judgment entered in
t,he above entitled action shall constitute a default under this
Lease. Lessee shall have 10 days following his receipt of written
notice of his default to cure any such default. Lessee,s failure
to cure any such default within the 10 day notice period shall
result in the automatic termination of this lease.

13. NOTICE

Any notices to be given under this Lease shall be sufficient
if given in writ,ing and mailed, postage prepared to the parties at
the following addresses which may be changed from time to time:

Lessor
Red Cedar Corporation
Mr. GIen AIlred
Star Route #705, Trout Creek, Utah 84093

Lessee
George C. Douglass



14. COSTS AND ATTORNEY'S FEES

Each party agrees that should they default in any of the

covenants or conditions contained herein, the defaulting party
shall pay all costs and expenses, including reasonable attorney's
fee incurred by the non-defaulting party in the enforcement of this
Lease, whether enforcement in pursued through litigation or
ot.herwi-se.

15. BINDING EFFECT

This agreement shall be binding upon the parties hereto and

their heirs, successors, administrators and assign, and sharl
supersede all other prior oral or written agreements relating to
this subject' except that it shalI not supersede the Judgment

entered in the above referenced litigation, which Judgment is
incorporat,ed herein by this reference.

IN WITNESS WHEREOF, the part,ies have executed this Lease

Agreement the day and year fist written above.

LESSOR
Red Cedar Corporation

By
fts:

LESSEE
George C. Douglass
Veronica F. Douglass
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Steven E. Clyde #0685
CLYDE, PRATT & SNOW P.C.

, Attorneys for Plaintiff
200 Amerj.can Savings plaza
77 W. 200 South
SaIt Lake City, Utah 84101
Telephone: (801) 322-25L6

IN THE FOURTH JUDICIAL DISTRICT COURT

IN AND FOR JUAB COT'NTY, STATE OF UTAH

RED CEDAR CORPORATION, a Utah :
Corporation, Plaintiff, :

: STIPULATION F'oR
: JUDGMENTvs. :
: Civil No. 6494

GEORGE C. DOUGLASS, VERONICA :F. DOUGLASS, and GEORGE E. : Judge Ray M. Harding
DOUGLASS Jr., akn as BUCK :
DOUGLASSTand John Does l-10 r i

:Defendants. :

The parties hereto stipuLate and agree hereby as follows:
1. That plaintiff is utah corporation and has its

princlpar place of business in Juab county. plalntiff is the
owner of cert,ain Iands, vest,ed water rights and pending,

approved Apprications to Appropriate and applications for the
Permanent change of use of water in Juab county, utah.

2 - Defendants are residents of Juab county.. and are the
owners of certain lands, approved Applicati.ons to Approprlate



and an approved Application for a Permanent Change of use of
water in Juab County, Utah.

3. This court has jurisdiction over the parties and

their real property and water rights pursuant to section 78-3-

4 U.C.A., (1953), as amended. Venue is proper in Juab County

pursuant, to Section 78-13-1, U.C.A. (1953) as amended.

4. That praintiff is the owner of the forlowing vested,
perfected water rights and pendirg, approved Applicatlons to
Appropriate and an Apprication for a permanent change of use

of water in Grani.te and Red Cedar Creeks:

18-32, A6A44, Certi.ficate 2349i as modified by
approved Change application a-391, and by approved
change Apprication a-L432, and by change applllation
a-L427 L.

18-33, A2500, Certificate 2349r €ls modified by
approved Change Application a-1427L.

18-578, A622LS (approved)

18-559, A6L494 (approved)

18-558, A51493 (approved)

18-553, A5L44t (approved)

5. Defendants are the owners of the following pending,
approved Applications to Appropriate and an application for
the Permanent change of use of the waters in Granite creek:

1.8-510, A59782 ( approved)

L8-432, A552L4 (approved)



L8-577, A55214a (segregation applicati.on,
approved), as rnodlf ied by approved, pemanent
Change Application a14128, Certificate of Change
a13106.

5. That the vested water rlghts and pending approved

Applications to Appropriate and for permanent change of the

water in Granite creek in order of their rerative dates of
priority of during the period of time of April 1 through

October 31, inclusive, are as follows:

NAME

1. BLM
(usA)

WATER FLOW
USERS
CLAIM
NT'IIIBER

18-552 1.507 cfs

DATE OF USE
PRIORITY

prior to
1903

PERIOD OF
usE

L/ L-L2/ 3L

L/ L-L2/ 3L

L/L-L2/3L

4/L-L9/3L

L/ L-L2/ 3L

L/ L-L2/ 3L

0L/1-
L2/3L

L/L-L2/3L
L/ L.L2/ 3L

livestock
3508 ELU,
domestic
2
families,
fishery

irr
727 .6 ac.

domestic
3
families
Iivestock
3OOO ELU
storage,
186
ac. ft.
mining
domestic
9 persons

2.Red 18-32,
Cedar Cert
Corp. 2 3 4 8 ,

aL427 L

18.0 cfs,
Iinited
to 2L82
ac. ft.

L/28/191s

3
FaIken-
berg
Mines

18-149,
Cert
5305

0.11 cfs 9 / LL/ L953



4. George L8-432
c
Douglass

3 8 3 3 9/L2/1980
cfs,
Ilnited
ro 469.22
ac. ft.

8.0 cfs L2/2L/
198L

4 .0 cfs 3/26/ L984
uses same
water as
L8-432

18.0 cfs L/23/1985

5. BMB
Ent.

6. George
c
Douglass

7. Red
Cedar
Corp.

L8-464
A572L5
approved

18-5 10
A597 82
approved

18-s99
A5 1494
approved

ir
156.
ac.

power

pohrer

irr
2,000 ac.

4/L-L0/3t

L/ L-t2/ 3L

4/L-
11/ 1-
L2/ 3L

4/1-
L0/31,
same
water on
new lands

r
807

8. George a14128
C . Cert. of
Douglass Change

a13106,
( 18-s77 )

0 1 6 7 L2/L7/
cfsr1986
limited
to L2.78
ac. ft.

i.rr. 3.0 4/L-10l31
ac.
Ii.vestock L/ L-L2/ 3L
46 ELU L/L.L2/3L
domestic
2
families
added 4/ 1-
s torag.e L0/3L
in nest
reservoir
36 4 0
ac. ft.

9. Red aL427L
Cedar (18-32)
Corp.

18.0 cfs 3/19/1987

The diversion and use of the water from Granite creek for
irrigation purposes shall be governed strictlY by the order of



priority set forth above. Neither party shall be entitled to

divert water for irrlgation purposes out of prlority. The

parLies further acknowledge that if the application of BMB

Enterprises, L8-454, should lapse thaL Defendants' application
18-510, as well as all other subordj.nate applicati.ons, would

move up in priority.

7. The vested water rights and pending Applications to
Appropriate and for Permanent change of the water in Granite

creek in order of their relative dates of priority of during
the period of November 1 t,hrough March 3r, inclusive, are as

follows:

NA!,IE

1. BLM
(usA)

TYATER
USERS
CLAIM
NT'MBER

18-s52
di1.

FLOI{ DATE OF USE
PRIORITT

1.507 cfs prior
1903

18.0 cfs

PERIOD OF
usE

2. Red 18-32
Cedar Cert
Corp. 2349

to Livestock I/L-L2/3L
3508 ELU

domestic LlL-L2/3L
2
families
fishery I/L-L2/3L

L/28/ 1915 domestic LlL-L2/3L
3
families
Livestock L/t-L2/3L
3OOO ELU
storage, 0 L / 1 -
1 8 6 L2/3L
ac. ft.



3
Falken-
berg
Mines

4. BMB
Ent.

5. George
c
Douglass

5. Red
Cedar
Corp.

18-149
Cert
s305

18-464
A572 15
approved

a 14 L28 ,
Cert. of
Change
a13 106 ,
( 18-s77 )

18-578
A622L5
approved

mining
domestic
9 persons

power

Ll L-L2/ 3T
L/ L.L2/ 3L

L/ L-L2/ 3L

0.11 cfs 9 / LL/ 1953

8.0 cfs L2/2L/
19 81

L2/ L7 /
1986

0 167
cfsl
Iimited
to L2.78
ac. ft.
13.00 cfs L2/ L9 /

1986

domestic
2
families
Livestock
46 ELU

livestock
3OOO ELU
domestic,
3
families
storage
frr.
200 Ac.

L/ L-L2/ 3L

I/ L-L2/ 3L

L/L-L2/3L

L/ L-L2/ 3L

LL/ L-3/ 3L
LL/L.3/3L

rt is agreed that there are to be no diversions under

defendants' change apprication a14128 (L8-577) for irrigation
or power generation during this time period. rt, is further
agreed that the 13.00 cfs application of Red cedar, Lg-57g is
from the tail water from the BMB hydro prant,. rf no water is
diverted for power generation by BMB under it,s apprication 1g-

464 during this tlme period, no water can be diverted by Red

cedar under 18-578. The parties further acknowledge that if
the application of BMB Enterprises, Lg-464, shourd rapse that
Defendants' appricat-ion lB-510, as welr as all other



NAME

1. BLM
(usA)

2.
Ced
Corp.

3.
Ced
Corp.

subordinate applications, would move up in priority, and that
Defendants would have the right to pursue their power

appropriation.

8. That the vested water right,s and pending, approved

Applications to Appropriate water in Red Cedar Creek in order

of their rerative dates of priority of appropriation are as

follows:

W A T E R FLOI{ DATE OT USE PERIOD OF
USERS PRIORITY USE
CLAIM
NT'MBER

18-553 6.561 cfs prior to livestock LlL-L2/3L
dil. 1903 3608 ELU

fishery L/L-t2/3L
Red 18-33 20.0 cfs L/4/ 1918 irr 727 .6 4/L-L}/3L
arCert.ac.supp.

2349 to 18-32
storage, 01/L
1 I 6 L2/3L
ac. ft.

Red 18-553 5.0 cfs LZ/26/ power L / 1 -ar A51441 1985 L2/31,approvedsame
water as
18-33

e d 18-558 20. cfs L/23/198G i r r 4 / Lar A51493 2,OOO ac. LO/31,approved newacres s a m e
water as
1 8-33

4R
Ced
Corp.



5. Red aL4271 20.0cfs 3/L9/1987 added 4/L-L0/3L
Cedar (18-33) storage
Corp. in new

35 00
ac.ft.
reservoir

Defendants have withdrawn their pending Application to
Appropriate 18-533, which sought to appropriate 8.00 cfs of
wat,er from Red cedar creek. Therefore, defendants own no

water rights or pending applications in Red Cedar Creek and

have no right to claim, use or divert any water therefrom.

9. That notwit,hstanding the relative dates of priority of
the parties water rlghts and pending apprications to
appropriate and for a change of use in Granite creek, the
parties agree that defendant,s may connect onto plaintiff's
pipeline and dj.vert water f or domestic, irrigation, poerer

generation through an in-line turbine and livestock watering
purposes only' under a lease agreement to be entered into by

the parties hereto. The lease shall provide that defendants

may use a continuous flow of water for the above stated
purposes at a rate not to exceed 20 ga110ns per ninute (gpm),

hereinafter referred to as "Leased Water. " The lease shall
run year to year' commencing January 1 and concluding Decenber

31 of each year, and may be renewed annuarly provided that
Defendants have not violated the terms and conditlons of +;!:is



Stipulat,ion, the lease and the Judgrnent to be entered in
accordance with t,his stipuration. rt is understood that t,he

Leased water is available to Defendants at arl times during
the rease term, regardless of the availability of water to
Defendants under their ovrn water rights in other water

sources. Rent for the water so reased sharr be equal to
Praintiff's share of the River commissioner's annual expenses

incurred by him in the performance of his duties. Rent shall
be due and payabre by Defendants within 30 days of the parties
receipt of a statement or invoice .from either the state
Engineer and/or the River commissioner for his expenses. This
stipulation shaI1 not be construed as or constj.tute a

subordinati.on of plaintiff's prior vested water rights in
Granit,e and Red cedar creeks to any of defendants' pending

appllcations. The parties further agree that thls
stipuration, the Judgment and rease agreement that are to be

entered int,o in accordance with this stipulation sharl be

fired with the state Engineer and sharl become a part of his
permanent files in connection with the above vested water
rights and pending applications.

10. The parties acknowledge that the water in plaintiff's
pipeline is not of culinary quality. plaintiff shall have no

obligation ta r,reat or otherwise render the water in its



pipeline suitable for human consumptlon. Defendants shall
have the right to use the Leased Water as provided in
paragraph 9 of this Stipulatlon, in its "as is', condltion.
Defendants shall bear all cost,s invorved in the purchase,

installation, operation and maintenance of any water treatment

facilities that they may wish to instarr on their own piperine
or water system in order to make the Leased water they receive

from plaintiff's pipeline of potabte quality.
11. Praintiff hereby grants to defendants a revocabre

license to connect on to praintiff's piperine for the purpose

of using the Leased water. This connection sharL be made at
defendants' sore expense and shal1 be subject, to plaintiff,s
prior review and approvar of the location, type and

installation of any such connection, which approvar sharr not
be unreasonably withheld. Defendants sharl reimburse
plaint,iff for its reasonable costs incurred in reviewing any

prans and specifications for any such connection. Thls
license may be revoked by praintiff upon 10 days written
noti.ce to defendants of their breach of this stipulation or
upon the termination or non-renewar of the lease provided for
in Paragraph 9. hereof. rf defendants fair to cure their
default within the 10 day notice period t ot upon the
termination or non-renewar of the l_ease, praintiff sharr be

10



entitled to dj.sconnect defendants from its piperine and/or

dj.version structure and this license shall automatically
terminate. upon the terminatj.on of this }icense, defendants

shall have no further right to take water from praintlff's
piperine. Any costs incurred by plaintiff in disconnecting

defendants shall be reimbursed by defendants.

L2. Praintiff agrees to use its best efforts to use alr
available water from Red cedar creek under its water rights
therein in conjunction with its Granite creek water and to not
arlow that resource to waste. plaintiff wirl endeavor to
satisfy its senior irrigation rights through the use of these
combj.ned sources of suppry and to not create an artificiar
shortage of water in Granite creek to defendants, excrusion,
when there is water available for plaintiff's use in Red cedar

creek which, when added to its rights in Granite creek, mlght
satlsfy plaintiff's rights and provide some water for
defendants' irrigation use under its junior priority
irrlgation rights in Granite Creek.

13. Each party shall retain control of their piperine
system, headgates, meters, varves and diversion facilities,
subject, however, to the review and monitoring of the Ri.ver

commissj.oner to be appointed as provided herein, and the
administrative orders of the River commissioner a*d/or the

11



State Engi.neer regarding the diversion and distribution of
water by the parties. Neither defendants nor anyone acting on

their behalf as their agent,r €tn employee or othe::wise, shall
tamper wi.th, damage, break or i.nterfere with plaintiff 's rocks

and controlled gates and varves on plaintiff's piperine,
diversion facilities, or to otherwise cause more water to
enter defendants' pipeline from plaintiff's pipeline than

defendants are entitled to receive under this stipulat,ion and

their junior applicat,ions and the Lease to be entered into
pursuant to this stipulation. rn the event defendants' breach

this covenant, plaintiff shalr have the right, without notice,
to immediately disconnect Defendants from praintiff, s pipeline
and shall be relived of its obligation under this stipulation
and the Lease agreement to be entered into, to deriver
domestic, irrigation and livestock water to defendants until
such time as defendants pay for t,he repair of praintiff's
facirit,ies and, until defendants have paid to ptaintiff a

penalty of $1,000 per each occurrence of tampering or
othenrise alt,ering the valve settings or interf ering with
praintiff's prior vested water rights. This remedy shalr be

in additlon to any other remedy which plaintiff uright have at
law or in equity and shall be speci.ficarly enforceable by this
Court.

L2



L4. The Court shall retain jurisdict,ion to enforce the

terms and conditions of this Stipulatj.on and the Judgment to
be entered in accordance with its terms. should either party
default in the performance of this stipulated agreement, the

non-defaulting party shall, in addition to all other remedies,

be entitled to recover its or their costs and reasonable

attorney's fees incurred in enforcing this stipulation,
regardless' of whether enforcement is pursued through

litigation or otherwise.

15. should praintiff fair to provide defendants the
Leased water while the rease is in force or i.nterfere with
defendants' use of their irrigation water during those periods
of time when t.here is water available i.n Granite Creek and Red

cedar creeks over and above that required t,o satJ-sfy
plaintiff's prior irrigation rights, defendants shalt be

entitled to proceed to court for an affirmatlve injunction
requiring plaintiff to deliver such water as defendants are
then entitred to di.vert and use based upon defendants,
priority and the stream flow conditj.ons. rn the event

Defendant prevails in any such action, defendants shall be

entitled to colrect from praintiff a penalty of $1,000 for
each vioration of this stipulation by plaintiff. rn addition,

13



defendants shal1 be entitled to recover their costs and

reasonabre attorney's fees as provided in paragraph 14 hereof.

16. fhe parties have each been ordered by the Utah State

Engineer to instarl measuring devices at their respective
points of diversion or at such other locat,ion or locations in
their water systems as will accuratery measure the quantity of
water being diverted and used by each party. The costs of
installing these measuring devices sharr be borne by the
parties individuarry. The parties acknowledge that these
measuring devices are instarled and are properly functioning.

17 - Each party hereby grants to each other and t,o the
state Engineer and his dury authorized agents the right, of
access at reasonable times to inspect each other's measuring

device(s) and to review the flow records which each party
agrees to maintain on a regurar basis. Arr f10w measurements

sha1l be submitted at reast quarterly to the Division of water
Rights for its review and information by both parties.

19. Either party nay request the other party to have its
or their frow meter or other measuring device checked and

caribrated if the requesting party questions the accuracy of
the other's measuring device. rf the suspected meter or other
measuri.ng device(s) is marfunctioning or is under registering
the flow of water passing through it by more than i*, the
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party o!.tning the malfunctioning measuring device shal1 have it,
repaired and/or recaribrated at its or their sore expense. rf
upon examination, the questioned meter or other measuri.ng

device is reading accurately or is over registering t,he frow

by more than 5t, t,he party challenging the accuracy of the
measuri.ng device shall pay aIr costs incurred by the other
party in having its or their meter or other measuring device
checked. A11 such repair and recalibration reports sharr be

submitted to the State Engineer for his records.
20. The parties agree that some water has been allowed

historicarly to seep around and othe::wise escape plaintiff's
diversi.on facil,it,ies. rn the event that defendants f ire an

application with the Division of water Rights to appropriate
and use this water, defendants agree to not excavate below
plaintif f 's diversi.on facilit,ies in any manner that wirl or
may undermine the bed of Granite creek or that may disturb the
natural siltation and cementing of the st,ream bed so as t,o

cause increased seepage and conveyance loss in the stream
channel above plaintif f ,s diversion and./or head gate

facilities' or to cause an increase in the amount of water
seeping around or under plaintiff's diversion facilities to
plaintiff's detriment. Defendants further agree that if they
are successful ln appropriating and capturlng this seepage
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$rater, that t,he lease provided for in paragraph t hereof ,

shaIl inmediately terminate and be of no further force and

effect and that Defendants wilr thereafter t,ake their
domestj-c, irrigation and rivestock water from that source and

their other water rights and will disconnect t,heir domesti.c

line from Plaintiff's pipeline. Thereafter, praintiff shall
have no further obrigation to deliver defendant's water from

its pipeline for any purpose, and defendants shalr no further
right to take and/or receive any water through it.

2L. The parties agree that the court may order the state
Engineer under authority of section 73-5-l u.c.A. (1953) to
immediately appoint Cecil Garland as a River Comrnissioner for
the purpose of placing the measurement and distribution of the
waters of Granite creek and Red cedar creek under the dlrect
contror of an officer of the state Engineer. Al1 expenses

associated with the appointnent of the river commissioner,

including the payment of his salary and expenses shall be paid
jolntry and proportionatery by the parties on a 50/50 basis.
so long as the Lease referred to in paragraph 9 hereof is in
full force and effect,, pralntiff's share of these expenses

shall be paid by Defendants as rent for the Leased water as

provided for herej.n. rf t,he rease is terminated for any reason
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as provided in paragraph t hereof , the part,ies shall each gny

their own 50* share of t,he river commissioner,s expenses.

22. Both parties agree to the entry of a Judgrnent

incorporating the terms of this stipulation. The parties
further agree on behalf of themselves, their heirs,
successors, administrators and assigns and all those acting
by, though, or for them to the court's permanentry enjoining
all of them from wrongfully tampering with, interfering with,
damaging or artering the settings of each other's valves or
head gates, dams and other water diversi.on, storage and

distribution facilities or othenpise interfering with each

other's water rights.
23. Defendants agree to and sharr reimburse praintiff

the sum of $31000 for its attorney,s fees and @
costs incurred in bringing this acti.on. This payrnent shaLr be

made in a single lump sum payment of $3QOO.OO on or before 30

days from the date of the entry of this Judgrment. plaintiff
agrees to bear the remainder of its attorney,s fees.
Defendants agrees to be responsible for payment of their own

attorney's fees and costs incurred in defendinq this
action.

24. This stipuration constitutes the furl and comprete

agreement by and among these parties, and shal] supersede all
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pri.or oral

representati.ons

ctYDE, PRATT &

ATTORNEYS FOR

or written agreements, statements or

of the parties.

Dated this _day of , L99L.

RgD CEDAR CORPORATION
a Utah Corporation

By
Its

George C. Douglass

Veronica F. Douglass

? s LQ-t

George !. Douglass Jr.

sNow P.c.
PLAINTIFF

PARSONS, BEHLE & LATIMER
ATTORNEYS FOR DEFENDANTS

By
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prior oral

reDresentations

Dated

or written
of the partles.

thls 4 L

aqreements, statements or

dayof fVZ4- ,1991.
v

RED CEDAR CORPORATION
a

By

Corporatiot

Its

George C. Douglass

V- ,/'"y'u*t <2./) qt-tP-/
a

Veronica F. Douglass

George !. Douglass Jr.

& LATIMER
DEFENDANTS

CLYDE, PRATT & SNOW P.C.
ATTORNEYS FOR PLAINTIFF

PARSONS,
ATTORNEYS

BEHLE
FOR
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